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Chapter 3

Becoming a Legalist Ruler

“聖人為法國者， 必逆於世，而順於道德.”

Han Feizi, XIV.

In the first part of the dissertation I have presented some of the ways in which prevailing interpretations of Han Fei and Machiavelli have become hermeneutical obstacles after many years of playing an influential role in the secondary literature. As a result, it has become difficult to have an understanding of key ideas in our two authors’ works from their own perspective. It is also important to be aware that these impediments are not just limited to a few scattered ideas, but cover most aspects of Han Fei and Machiavelli’s philosophy. In effect, sometimes the criticism mentioned in the previous chapters comprises so much of the interpretative literature that little to no effort is being placed in constructing the political vision of these authors. To give one example, considering how much Han Fei and Machiavelli are judged for their allegedly “evil advice” to rulers, there is surprisingly little effort dedicated to studying how they conceived their “ideal ruler.”
 

In the specific case of the history of Chinese philosophy, it is possible to argue that Han Fei’s criticism of the Confucian scholars of his time has added to the lack of interest in spending time to reconstruct the arguments that formed his own political vision. Because of the dominance played by Confucianism beginning early in the Han dynasty under the rule of Han Wudi (漢武帝)
 his legacy has paid a lofty price: his ideas have been subject to considerable disdain and, in the “best” cases, consigned to oblivion. However, as we begin to approach the ancient Chinese authors in a new era of scholarship, sophisticated scholarship can be the result of approaching authors with a sincere desire in rendering their arguments faithfully and with a proper interest in the content of the arguments. 

When it comes to the published secondary literature in Western languages, it seems that the lack of interest in Han Fei’s politics becomes even more glaring with regard to his notion of the “ideal ruler.” Han Fei used a specific term to refer to such a ruler – no doubt a term of great significance to him since it appears in the text on ninety-two occasions.
 Han Fei called his ideal ruler mingzhu (明主), the “enlightened ruler.”  

In this chapter I will revise, based on his notion of the enlightened ruler, the extent to which Han Fei justified and defended the power of rulers and turned power into an end in itself or into a political necessity for the crisis of his time. I will also reconsider if it is really the case, according to Karyn Lai, that for Han Fei, “his treatment of the subject matter – [the ruler] – is frequently driven by political ambitions rather than philosophical reflection.”
 In addition, I will call into question the idea that what Han Fei wrote is just a “behavioral science,”
 as Benjamin Schwartz suggested or, even worse, that Han Fei “professed to have no use for morality whatsoever”
 and consequently wrote “an amoral science of statecraft,”
 as it was considered by Burton Watson and A. C. Graham respectively.

3.1

Learning from the past

In order to understand the intellectual environment in which Han Fei developed his idea of the enlightened ruler, I will begin by explaining in general terms the role of the past as a model during the period of the late third and early second century BCE. The tone of Han Fei’s writings with regard to the theme of the use of the past transmits to the reader the sense that the issue was one of great contention during his time. However, this issue was not by any means a new one: some two centuries earlier, learning from the past had already become for Confucius one of the pillars of his philosophy. Confucius was particularly interested in the prosperous time of the Zhou dynasty that began about the twelfth century BCE and lasted as a centralized government until about the eight century BCE.
 Confucius, who lived about two hundred and fifty years after the destruction of the central capital of the Western Zhou, considered the Zhou dynasty superior to other previous dynasties. Hence, his famous words, “such a wealth of culture! I follow the Zhou.”
 Confucius’ repeated praise of the Zhou in the Analects guided his disciples in their attempt to follow the master and apply the wisdom that gave prosperity and moral integrity to a great dynasty. With time a certain group of scholar-officials, known as shi (士), who filled the middle and lower rank of the civil government became known as ru (儒)
 for their concern in transmitting the culture of the Zhou. During the following years, mastery of the Zhou rituals and texts became a valuable qualification for public office. 

Although after the time of Confucius this group of scholar-officials became loosely associated with Confucianism,
 recent studies on the subject suggest that by the time of Han Fei the ru included a quite broad spectrum of people, from experts in social life, discourse and religious rituals to professional artists and advisors.
 In general, it seems that at least a significant number of them became quite derailed from the original pursuit of becoming accomplished (ren仁) to the extent that, in retrospect, they could hardly be consider Confucian at all. For instance, as Cho-yun Hsu explains in his book Ancient China in Transition: an Analysis of Social Mobility, 722-222 B.C., they had an attitude of strict respect for the past in which “tradition determined the criteria for propriety”
 and “innovation and novelty were indeed seldom acclaimed.”
 This attitude did not have any of the openness advocated by Confucius himself
 and, Hsü argues, it seemed to be inspired at least in part by the literati’s literal reading and utmost devotion to bronze inscriptions and certain stories from texts such as the Book of Songs.
 As we will see in the following pages, Han Fei showed particular concern with the damaging effects to society brought by their corrupt personas and by their stubborn repetition of past formulas since the actual applicability of their skills appeared to have nothing to do with the pressing issues of the time.

According to Kung-chuan Hsiao’s suggestion, the attitude of those in that period who “observed the vast and unprecedented transformations underway in society and who tried to devise positive responses during this time,”
 can be, in broad terms, divided into two groups. The first group – formed by scholars of diverse tendencies – regretted the fall of the feudal order of the Zhou and wished to rescue or recreate it in some form or another. The other group – to which Han Fei seemed to belong – “observed that the feudal order was not worth saving and was already ready to let it wither away.”
 But the issue at hand seems to be more complex than Hsiao’s simple, but useful, categorization. The separation into two completely different groups is not entirely accurate. First, it is important to realize that for Han Fei not everything from the time of the Zhou needed to vanish. As the legalist philosopher explained in chapter XVIII,
“Whether or not ancient standards should be changed, whether or not established standards should be removed, all depends upon the question whether or not they are still useful for the present.”

As this passage shows, it is possible to argue that, for Han Fei, the Zhou legalist foundation did not need to disappear entirely, but rather become actualized according to the current circumstances. In effect it is quite possible, as also Hsiao argued, that Han Fei’s entire legalist philosophy might have been inspired by a whole body of thought concerning governing by laws that had their origins during the Zhou period.

Yet, before further elaborating Han Fei’s position, I would like to clarify the position of Confucius with regard to the Zhou dynasty. In principle, being inspired by the Zhou dynasty meant for Confucius and his followers that it was supposed to serve, not as a set of fixed principles, but as model, in the sense of both institutions and persons. As David L. Hall and Roger T. Ames explain in their Thinking Through Confucius: “thus, Confucius’ appeal to the Chou [Zhou] institutions is an appeal to appropriate models of human behavior.”
 Hall and Ames argued that these models have efficacy only if there were people who were capable of realizing those institutions through appropriate actions (yi義). In other words, Confucius himself was not conservative in wanting to reestablish the Zhou exactly as it once was, but rather took it to be a qualitative inspiration for further development. 

However, by the late third and early second century BCE it seemed from Han Fei’s point of view as if the ru, despite of their best efforts, had failed to find or educate those people capable of realizing a society inspired by the Zhou institutions. Han Fei felt that the literati had plenty of opportunities to apply their ideas and address the social and political problems of the time. His assessment was that, not only they had failed, but also that time appeared to be running out for civilized society before violence and chaos became completely unmanageable. There is a sense of urgency in Han Fei that seems to leave him without any patience to concede more time to the scholars who had become a common sight in the courts of the states that comprised China at the time.

In this regard, Han Fei’s ideas originated, to a great extent, as a response to the failure of the literati to apply the model of the Zhou society and of ancient kings to the political circumstances of the period. While the institutions and the moral fabric of the society continued to decay, it appears that the scholar-officials succumbed to the mistake of setting aside Confucius’ advice and turning the pursuit of the Zhou dynasty’s models into an end in itself.
 Han Fei was critical of this inflexible stance because it had become stagnant and, hence, it was incapable of adapting to the always-changing circumstances, 

“Only those who have no understanding of effective government always say ‘do not change traditions, do not change what is established’. Change or no change, the sage does not listen [to those with no understanding], for he aims only at the rectification of government.”
 

In order to further clarify his criticism of those whom he considered to have “no understanding” – because they had become incapable of adapting to the political needs of the day – Han Fei tells a story about a farmer who abandons his everyday duties, wishing instead that an unusual moment of luck could strike twice.

 “A man from Song was plowing his field, in which there was a stump. A rabbit ran through the field and crashed into the stump, breaking its neck and dying. From then on, the man laid aside his plow and kept watch over the stump, hoping that he would get another rabbit. But he got no more rabbits in this way, and was the laughingstock of Song. If one desires to use the government of the ancient rulers to effectively govern (zhi治) the people of today would be doing the same as the man from Song who watched the stump.”
 
Taking into consideration the intellectual background, the point of the passage is quite clear. Han Fei used a metaphorical critique of the literati’s attitude of the time to mock those who naively thought that history could repeat itself in the same exact way. For a careful student of the past, such as Han Fei, the thought that an event could happen in the exact same manner in two different periods was a sign of unfamiliarity with the processual nature of historical events. If the literati thought that history behaved as a series of events designed by luck, they were leading society into disaster. It was clear to him that historical records showed that just because an event occurred once in history, it did not mean that it could happen again in the same way. In other words, just because the Zhou was a prosperous dynasty, it was not the case that it could reemerge itself spontaneously through the replication of its institutions and customs. 

Like the man from Song, for Han Fei, the scholars-officials of the time were just preaching a blind repetition of the past, and were not concerned with a careful investigation of the social and political situation at hand. They had learned a series of set formulas and simply did not know how to adapt and act intelligently according to the changing circumstances. 

In fact, in another passage Han Fei seems to remind the scholars of his time that they have forgotten a key teaching from their self-proclaimed master: the intrinsic mutability of everything in the world and the need to be in harmony with it. It seemed to Han Fei as if they had forgotten that dao “denotes the active project of ‘road building’”
 and not traveling a road made by others. This means that ideas, like everything else, need to develop if they are to be effectively applied in a changing environment. Han Fei seems to remind the scholars that such notions – those that are effectively applied – need to be in harmony with the dao, but when they are alienated from reality, because its historically defined content is not known, they only lead to chaos. In chapter LI, he wrote,

“All under the heavens affirm the dao of filial piety (xiao孝), fraternal respect (ti悌), loyalty (zhong忠), and obedience (shun順) but none of them understand to probe into it and to practice it critically; therefore, all under the heavens is in chaos.”

Given the desperate times of the Warring States, failure to adapt was more than just an epistemological blunder. The actual situation of the time was becoming more desperate by the day, as society itself faced utter disintegration. Scholar-officials continued to show that they lacked the capability to reflect and consider the foundational notions of a society and kept hoping for a return of the Zhou order. Their advice had become repetitive and lacked the necessary insight to conform to the changing circumstances; hence, it had become clear for Han Fei that the scholars had lost touch with the political needs of their changing environment. 

Furthermore, Han Fei observed in another passage that they had become afraid of change and continued to blindly apply failed policies that, in the best of cases, did little more than serve the immediate satisfaction of the people and their rulers. However, one could understand why the scholar-officials would prefer to cling to one set of standards with considerable devotion when the general feeling of the time was that “the standard of true and false cease to exist, so that the permissible and the non-permissible fluctuated from day to day.”
 In this regard, they felt as the guardians and providers of stability for a time characterized by contingency. As Hsü explains, they were hoping that “if time had stood still the upper elements of the structure would have retained their conviction of divinely granted superiority, and the lower elements would have had to accept their lot ungurdingly.”
 In effect, it seems that they got so accustomed to propose principles and institutions already familiar to them that they behaved as if they did not care about the consequences of applying them to the present, in spite of the fact that the historical circumstances had changed. 

“Those who are against changing the ancient traditions do so because they dread affecting the stability of the people. Those who do not change the ancient traditions are following on in the footsteps of chaos. Those who only satisfy the people's feelings (xin心) encourage unrestrained vices. Obtuse people do not understand what leads to chaos, and if the ruler is weak and cannot implement change, this leads to the failure of the effective government (治zhi). Enlightened rulers are able to understand the conditions of effective government (zhi治). Their constancy is such that they are able to implement an effective government (zhi治) even if it goes against the feelings (xin心) of the people.”

The harsh reality of the Warring States period was that the ancient institutions and therefore their social customs (li禮) continued to disintegrate in spite of the scholars’ best efforts. For Han Fei, if a new age of prosperity was ever to return to the land, it needed to be formulated not just as a state of things that perhaps could occur in the future, but in a way that could be applied in the present conditions of war and disorder. 

Even if a society based on Confucius’ ideas was possible, the fact was that it required time to grow and develop, but time had passed by and little had changed. Two centuries before Han Fei’s era, even Confucius himself admitted that, “it would take one hundred years if truly efficacious people (shanren善人) were in charge of government to be able to overcome violence and dispense with killing altogether.”
 Han Fei realized that even after all this time, “among one hundred people there is not even one who would practice a conduct of high level.”
 Hence, there was no reason for a society to continue following a path that only led to failure and, apparently, would continued to do so. The nature of the whole political enterprise needed to change.

However, one thing did change during those two hundred years between the death of Confucius and Han Fei’s time. In the intervening period, the war among neighboring states became so incessant that this era became known in Chinese history as the “Warring States Period (Zhanguo Shidai戰
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代)”. The collapse of the Zhou feudalism gave way to a new set of powerful local feudal lords who did not belong to the ancient hereditary noble families. Those new feudal lords began an aggressive campaign of war and annexation among neighboring states. Among those states, the land of Qin accumulated more military might than any other state and by the third century BCE Han Fei’s home territory, the state of Han (韓) as well as many others, faced utter destruction. In other words, neither Han Fei nor the people from his land could afford to wait one hundred years to achieve peace and prosperity.
In this regard, it is quite possible that Han Fei felt the same way towards the ideal of a Confucian society as Aristotle did towards Plato’s lack of political cunning to make his “best city” (ἄριστος πολιτεία
come into fruition. Aristotle clarified in the Politics that it was not enough to be able to formulate the best society and not know how to put it in practice effectively.  

 “For the best city is often unattainable, and therefore the true legislator and statesman ought to be acquainted, not only with what is best in the abstract, but also with that which is best relative to circumstances.”

Han Fei, taking into account his particular historical circumstances, concluded that disorder and weakness was due to the selfishness and incapacity present in all levels of society but in particular with that of the ruler’s. This is the reason why he was so concerned with elaborating a notion of an “enlightened ruler (mingzhu明主).”

3.2

Rhetoric and private interests (si私)
Han Fei’s critique of the literati’s political vision found a concrete determination in his formulation of the enlightened ruler. The failure of the ru to bring into fruition their view of society naturally extended to the advice given by them to the rulers and their courts. Han Fei saw the literati of his time as consumed by the pursuit of their private interests (si私). As a consequence, they were showing a pervasive disregard for any formulation of standards that could limit their self-centered enterprise. “Most ministers of today defend their private (si私) ideas,” Han Fei complained, “they do not follow the law, regard wickedness as wisdom and establish their own interests beyond the boundary of the law. To restrict such conduct, is the dao of the ruler.”
 

In time, the pursuit of private interests made the literati turn their backs to the people they were supposed to help according to the teachings of Confucius, and, in addition, made them disloyal to the government they were supposed to serve. Han Fei expressed deep concern over the epistemological consequences of the private pursuits of the literati that François Jullien elaborates in the following way, “individual knowledge is doomed to remain fragmentary, incomplete and therefore tainted by subjectivity.”
 As Jullien explains, the literati’s self-centeredness made them “fragmentary” and, therefore, alienated from society. Their study of the classical books became a tool for persuasion instead of being aimed at the cultivation of themselves and others around them, as Confucius taught two centuries before, “accomplished persons (ren仁) establish others in seeking to establish themselves and promote others in seeking to get there themselves. Correlating one’s conduct with those near at hand can be said to be the path of becoming an accomplished person.”
 By failing to live up to the Confucian ideal of becoming an accomplished person, the literati became incapable of providing proper solutions to the problems suffered by most people and instead of becoming an indispensable part of society they turn out to be an obstacle to peace and order as entities without relations. Han Fei described them with the following words,

“In their settled knowledge, the literati are removed from the affairs of the state; they refuse to exert their strength, and, when an arduous situation comes, they do not wear an armor… When the state is at peace, they are venerated and honored; when the state is in danger, they act as cowardly as Qu Gong.
 What can the ruler gain from the settled knowledge of the literati?”


But, in Han Fei’s eyes there were additional problems with the literati’s political model. For instance, when they were not pursuing their private interests they were making appeals to satisfying the immediate needs of the people instead of pursuing what was best for the society as a whole. Han Fei suggested that their misguided behavior was inspired – at least in part – by the advice given by Confucius to the Duke of She as described in the Analects. It is said in the Analects that when the Duke asked about proper government  (zheng政) he was told by Confucius that it was achieved when “those who are near are made content and those who are far are attracted.”
 Han Fei expressed his arguments against Confucius’ advice to the Duke of She in the following way,
“Notwithstanding that the She people had a rebellious heart/mind, [Confucius] told their ruler ‘content the near and attract the distant,’ as a result he taught the people to cherish favors. [But], a government implemented through favors, rewards those with no merit and absolves those who commit crimes. This is the reason why the laws are ineffectual. When the laws are ineffectual, a government will fall into chaos. It is impracticable to govern effectively spoilt people with a chaotic government.”
 

From Han Fei’s point of view, by unreflectingly applying Confucius’ advice to the Duke of She, the literati were advising rulers only to focus on providing amusement and giving people just what they liked in order to gain popular support. In other words, it seems as if Confucius’ ideas were interpreted as a sort panem et circenses (bread and games) policy.
 


For Han Fei, if a government becomes concerned only with rewarding people, regardless of their deeds, then criminals can do as they want. No matter how they act in society, as subjects they will always receive rewards. The same applies, Han Fei explained, to people of no merit, who will have no reason to become better human beings. So, following the way of the literati will lead to a society where there are no consequences to illicit actions nor any standards or limits to channel or rebuke antisocial persons. 

However, a healthy and stable society cannot be built only by giving people just what makes them content. Some strong measures need to be taken in order to control those who act against the common good. Han Fei used a medical metaphor to help explain how some political measures might seem harsh at first but at the end they bring positive results. Han Fei wrote in chapter XLVI, “opening boils causes pain, taking medicine causes bitter taste. Yet if boils are not opened on the account of pain and medicine is not taken on account of bitterness, the person will not live and the disease will not end.”
 When a society is sick, then a “medicine” needs to be taken even if it is not pleasing; doing the opposite will only make the disease worse. 

Yet, order does not depend solely on the “medicine” of punishment. Han Fei considered rewards very important because they encourage and reinforce favorable actions for the whole society. Thus, for the enlightened ruler it is paramount to know how to provide proper rewards for such kinds of actions. Once again, Han Fei criticized the literati on this point stating that, 


“Confucius did not know how to reward people efficaciously. Those who know how to reward and punish people efficaciously will have officials who do not renege on their duties and ministers who do not dare to neglect ritual propriety (li禮). The ruler will enact laws and the subjects will have no wicked and crooked heart/minds. If such is the case, the ruler would be considered to be rewarding and punishing people efficaciously.”


Additionally, apart from knowing how to administer rewards and punishments with efficacy, the “enlightened” ruler needed to be able to carefully observe and recognize what was, so to speak, “obscured” by the empty rhetoric of the literati. This was an ability of particular importance, because the literati had turned their skillful words into instruments for their selfish pursuits. 

The rhetoric of the literati, no longer guided by moral ends, had become so corrupt from Han Fei’s perspective, that he perceived it as an empty exercise solely in the service of egoism – in a way reminiscent of the Sophist movement in Ancient Greece.
  It seems that, in Han Fei’s eyes, the scholar-officials (shi士) had lost their credibility as wise and respectful servants and now he used the word itself shi (士) pejoratively (in a manner similar to what happened to the sophists, who derived their name originally from the word sophos (σοφός) usually translated as wise).
 

As it also happened with the Greek sophists, the use and abuse of words was not guided towards the search for truth, but instead placed in the service of personal gain. Similarly to their Greek counterparts, the kind of convoluted rhetoric used by the literati proved to be very dangerous. When meaningless words dominate the landscape of the political discourse, they seemed to bring only chaos and disorder. In chapter XLI, Han Fei lamented, 

“In a chaotic age, people listen to speeches and regard unintelligible thoughts as worthy of attention and embellished discussions as eloquent; and, when observing deeds, regard deviations from society as worthy and offences against superiors as defensible.”

It seemed that political speech had become confused by sophistry and empty rhetoric, which obscured the possibility of reaching any kind of standards that could lead to order in the state. Part of the blame, Han Fei thought, was also to be placed on the rulers themselves, who continued to honor the literati while their states disintegrated. This meant for Han Fei that rulers needed, as an indispensable skill, to know how to discern when there is no correspondence between words and deeds. In effect, the legalist philosopher warned that following the literati’s deceptive advice not only was misleading but also had become, in fact, dangerous,

“The foolish scholars of this era do not know the tendencies that lead to effective government (zhi治) or chaos but chatter nonsense and recite many old books which leads to the chaos in the government of the present age… Whoever listens to their words, will incur in danger. Whoever uses their plans, will create chaos. This is also a manifestation of great stupidity and a manner to create enormous suffering.”

 In another passage, this time from chapter XLI, Han Fei elaborated further his concern, as well as his recommendations, with regard to lack of correspondence between words and deeds in the following way,
“The ruler issues edicts, but the subjects derogate them in the name of what they are taught; government officers promulgate laws, but the people through their selfish (si私) acts modify them. The ruler turns his back on his own laws and comes to revere the cunning and conduct of the literati. That is the reason why this era has so many learned men. Indeed, words and deeds should take merit and utility as their target. If someone sharpens an arrow and shoots it at random, then though its pointed head may on its own hit the tip of an autumn flower, he cannot be called an effective archer, for there is no constant standard. Now, if the target were five inches in diameter and the arrow was shot from a distance of ten steps, then only Hou Yi and Pang Meng could hit the target on every occasion, for there is a constant standard. Therefore, because there is a constant standard, the arrow hit by Hou Yi and Pang Meng
 at a target five inches in diameter is regarded as skilful; whereas in the absence of a constant standard, the wild hit at the tip of an autumn flower is regarded as clumsy. In our time, when one listens to words and observes deeds, if merit and utility are not considered as adequate [standards], then one will be doing the same as wild shooting, regardless of how noticeable the words may be and however determined the deeds may be.”

As the passage suggests, Han Fei considered such empty rhetoric no better than shooting arrows without a fixed target. In other words, this was similar to speaking without standards or – in a Confucian context – without having any kind of skill or self-cultivation and pretending to reach propriety by chance. Still, Han Fei seemed to suggest that there was always the possibility that some of the advice from the literati ended up being accurate; but, as this was the result of a random guess, it was as unreliable as “shooting arrows wildly” and pretending that they could hit a target with some matter of consistency. But, when the situation at hand was considered carefully, the conclusion was that only skillful rulers would be able to observe a correspondence between words and deeds when they take into account their actual merit and utility. As Han Fei suggested, merit and utility, thus, might serve as a dependable standard to judge the correspondence between words and actions of those who serve the government. At the end, being able to judge and discern sophistry from effective political discourse was a necessary measure that ought to be taken by a ruler who desired, not only to survive, but to be successful in bringing order and peace as a result of carefully considered standards and not in a random manner. 

3.3

An Alternative Moral Vision

Once Han Fei developed the deficiencies and problems that resulted from accepting the literati’s way of thinking, he complemented his line of argumentation by providing alternative moral ideals. He began by explaining those political elements that have proven to work in the past,

“I understand that power and strategic position (shi勢) are able to restrict violence, but excellence (de德) and generosity are not sufficient to stop disorder. Indeed, the sage, in ruling effectively (zhi治) the state, does not count on people's doing what he would prefer, but creates a situation in which people cannot do what is not preferred. If the ruler counts on people's doing what he would prefer, he will be able to find only a few of such persons within the confine of the state. But if he creates a situation in which people cannot do what is not preferred, an entire state can be ordered properly. In ruling effectively (zhi治) one must use what works in most cases and abandon what works only in a few cases. Hence one must not rely on excellence (de德) [according to the literati] but on the law.”
 

As the passage suggests, Han Fei was concerned that if excellence (de德) was to be understood only as self-cultivation (as it was by the literati), then it did not appear to have the necessary constancy and strength to channel the malleable natural tendencies of human beings who, as we saw before, adapt and behave according to the circumstances.
 In effect, expecting that order in society should wait until people behaved with excellence was to depend on something that only very few could actually reach. Hence, Han Fei focused his critique on the actual number of people that the literati expected to be able to transform through their methods since it appeared that only a true impact could be felt if many people became sages or were close to sagehood. But after two hundred years of failed attempts society continued down a path of chaos, so it seemed that the literati were overestimating their capacity to transform the community as a whole, and that is something that Han Fei seemed to have witnessed first hand. In this regard, it is worth noting that Han Fei was using Confucius own admission that, “it would take one hundred years if truly efficacious people (shanren善人) were in charge of government to be able to overcome violence and dispense with killing altogether.”
 In chapter XLIX, Han Fei explained his argument in the following way,

“Confucius, who was a sage of all under tian, received payments of dry meat, brightly exemplified the dao, and wandered within the seas; but those within the seas who talked about his accomplished conduct and praised his appropriateness and became his disciples were only seventy. To become accomplishment is costly and to practice appropriateness is arduous. Notwithstanding the vastness of all under tian, those who could become his disciples were only seventy, and there was only one person who became accomplished and appropriate.”

Yet, in spite of his criticism of the actual reach of the literati’s attempt of moral reform, it is important to be aware that Han Fei was not against the Confucian goal of a well-ordered society. As we have seen, he was merely against their methods or realizing such a society. “The Confucians want political order”, Eric Hutton writes, “but more importantly they want that order to result from the fact that the people are themselves good and self-restrained.”
 However, based on his study of history and of his current circumstances Han Fei was not convinced that people could order themselves, much less become self-restrained without some external guidance. Because, as we have seen in chapter 1, circumstances dictate the way people behave, within a time of chaos, they are in a state of disarray guided only by their out-of-control passions – just like they were during Han Fei’s time.

Han Fei presented his argument against the literati with a compelling example in chapter L,

“If one presumes that arrows would become straight by themselves, there would be no arrow in a hundred generations; if one presumes that wood will become round by itself, there would be no wheels in a thousand generations. Although in a hundred generations there is neither an arrow that got straight by itself nor a wheel that got round by itself, yet how is it that people of every generation ride in carts and shoot birds? It is by using tools to make them follow the dao. Not to rely on tools for straightening, but on arrows to get straight by themselves and wheels to get round by themselves, is not the work of a skilful carpenter. Why? Because riding is not a matter of one man alone, nor is archery a question of a single shot. Not to rely on rewards and punishments, but on people to become capable of good by themselves, is not the work of an enlightened ruler. Why? Because the law of the state must not be rescinded and because governing effectively (zhi治) is not a matter of one man alone. Therefore, a ruler uses techniques [rewards and punishments] and does not wait for the capability to do good that happens on its own but acts on the necessity of the dao.”

In this passage Han Fei seems to have taken the arguments put forth in the Analects 13.11 to its utmost consequences. Without “political tools” society will never become “straight,” that is, dao-like. Even if one waited one hundred years – as Confucius suggested – or one hundred generations, the Confucian ideal of “being good oneself, that in turn moves others to goodness”
 would not seem to work. Han Fei thought, as Hutton comments, “that at most, one can get them to be law-abiding, but getting the majority of them to be truly good is simply out of the question.”
 But more than just a matter of becoming “good” – to use Hutton’s terminology – the issue that confronted Han Fei was with regard to those who wished to become “good” according to the Confucian precepts of his time, which Han Fei seemed to consider to some degree to be incompatible with the achievement of a well-ordered society.

In times of crisis there is no room to wait for a political order that emerges by chance. A skillful politician does not believe and, therefore, does not expect “arrows to get straight by themselves and wheels to become round by themselves.” Instead, when there is chaos, there is a compelling need to take proper action and to establish regulatory principles. One of the main reasons to take action through the use of “political tools” seemed to be to provide the ruler with a system. This system, Han Fei argued, guides through rewards and regulates through punishment. What we can gather from this and other passages is that Han Fei seemed to be truly concerned with establishing such a system, which could be in place by itself regardless of the characteristics of the ruler or its subjects. In particular because most people in history neither truly excel nor utterly fail in the art of ruling, but are somewhere in-between. In chapter XL, Han Fei gathered from history that,

“Those in the world who rule effectively are not mediocre, but I talk about strategic position (shi勢) for the sake of mediocre rulers. Mediocre rulers are not as high as Yao and Shun nor as low as Jie and Zhou. If they embrace the law and abide in their position, they will effect proper order (zhi治); if they turn their back on the laws and abandon their position, they will bring on chaos. Now if rulers discard their strategic position (shi勢) and turn their back on the laws and wait for Yao and Shun to appear, then effective government will only come about after the arrival of Yao and Shun. Then there would be one thousand generations of continuous chaos for one of effective government.”

In this passage Han Fei adds a new element in his search for a well-ordered state. He stresses the notion of strategic position (shi勢) through the upholding of the law as a key element of political power. Since most rulers are mediocre, the system of rewards and punishments guides the law and guarantees strategic position (shi勢). Thus, a stable state could be in place without the need to rely on the moral quality of the one who is in charge. Han Fei’s notion of strategic position (shi勢) means in itself the achievement of order and peace (which for Han Fei are key moral ends, given the conditions of great disorder of his time) through effective government (zhi治). 

The alternative, that is, thinking like the literati, meant for Han Fei fomenting disorder because the past cannot be brought back in its original form. The glory of Yao and Shun will not be repeated again. A lot of suffering could happen while a society waits for an epoch to repeat itself miraculously and, ultimately, the fulfillment of such aspirations could only happen by accident. 

By stressing the notion of position (shi勢) Han Fei was also taking steps to achieve the “depersonalization of the ruler and turn it into a purely symbolic being”
 as Léon Vandermeersch notes in his work La Formation du Légisme. The depersonalization of the ruler is the reason behind Han Fei’s desire to make the ruler wield power in a non-coercive way (wuwei無為), changing nothing and altering nothing (wubian wuyi 勿變勿易), as he wrote in chapter VIII. Hence, what seemed to matter the most for the legalist writer was the institution of the state, which needs to survive and even prosper in times of crisis independently of the moral quality of its ruler.
 

 To recapitulate, clarifying the meaning and application of proper rewards and punishments seemed to be for Han Fei a priority to end selfish pursuits guided by rhetoric and aimed at feeding personal ambition. It is quite probable that the legalist philosopher considered that these two notions played a key role in the structure of his political philosophy because he returned to them on many occasions throughout his work. On chapter VII, Han Fei referred to these two notions using a thought-provoking metaphor: he called them the two handles (erbing二柄). An image that suggests that government is like a chariot, driven by two handles that need to be kept in balance: neither an excess of rewards or punishments will conduce a ruler to reach the proper equilibrium required for peace and order. 

In this regard, the “two handles”, the development of excellence through rewards (shang賞) and the channeling of unwanted behavior through the administration of proper punishments (xing刑), served as two of the key guidelines that he hoped that an enlightened ruler would understand and follow in order to set standards in a chaotic society. As noted before, the notions of rewards (shang賞) and punishments (xing刑) were Han Fei’s response to the literati’s call to change society through excellence and ritual propriety. However, it is also important to be aware that, before the time of Han Fei, Confucius himself was concerned about the inability of punishments to properly correct and transform society. Without real transformation – in which people are able to order themselves – a set of laws could easily end up being an empty code without any effect whatsoever while the society as a whole remains rotten. In the Analects, Confucius said,

“Lead people with injunctions (zheng政) and keep them orderly with punishments (xing刑), and they will avoid them and will be without a sense of shame.  Lead them with excellence (de德) and keep them orderly through observing ritual propriety (li禮) and they will develop a sense of shame, and moreover, will order themselves.”

However, in direct opposition to the Confucian desire to transform others through self-cultivation and through the example of the sage’s virtue which becomes manifested in his of acts of ritual propriety, Han Fei argued,

“The enlightened ruler guides the ministers by means of two handles. The two handles are punishment (xing刑) and excellence (de德). What do I call punishment and excellence? To inflict mutilation or death is called punishment; to bestow honor and rewards (shang賞) is called excellence (de德).”
 

One can observe in this passage that, in his desire to overcome the limitations of the Confucianism of his time, Han Fei felt compelled to redefine the very notion of excellence (de德). The reason was that the way excellence (de德) was conceived by the literati of his time was attractive only in an abstract plane, but unreachable under real circumstances. After all, self-cultivation was a very long process and there was no guarantee that many people could follow successfully in the difficult path that took Confucius to sagehood.
 Excellence, as the literati conceived it, seemed to have failed to shape and guide human action in times of crisis and the moral and political chaos of his age were sufficient proof that it needed to be rethought and redefined. 

But, it should be noted that simply because Han Fei did not defend the pursuit of excellence according to the literati’s way, it does not mean that there was no excellence to be developed. Still, there is an important difference: the focus seems to shift from internal means to external means of pursuing excellence. In other words, in times of crisis when the natural tendencies of people are in their most vulnerable and malleable state, Han Fei believed that there should be proper guidelines to help and encourage those who strive for excellence. Therefore, he did not defend the abandonment of any quest for excellence, but a redefinition of the means to achieve a civic conduct that is conducive to develop a community of peace and order.  

As I mentioned before, Han Fei was critical of those who thought that society could be transformed only by doing what people generally like. This was, to put it simply, a path to destruction. What Han Fei called the “prevailing opinions of the age,” not only have proven not to work, but even worse were a path that lead to the opposite outcome of its original intention. In contrast, penal laws and punishment, while not necessarily popular, provided limits and clear standards to a broken society. Thus, those who followed conventions did not understand what was morally fitting and instigated suffering instead of ending it.

“Foolish scholars desire an effective government (zhi治) but dislike the means to reach it. They all dislike danger but [in actuality] like a path to danger. How is it possible to know this? Because strict punishment and heavy penalties are disliked by the people, but they are the means to govern effectively. People like mercy and pity on the hundred surnames as well as light punishment and penalties, but they are the means to endanger a state. The sage who makes the laws effective in the state is acting contrary to the prevailing opinions of the age, but is in accord with dao and excellence (de德). Who understands the dao and excellence, will agree with what is morally fitting (yi義) but disagree with the customs of the era. Who does not understand dao and excellence, will disagree with what is morally fitting but agree with the customs of the era. If throughout all under tian those who understand dao and excellence are few, then the standards of what is morally fitting will be disapproved.”

As we have seen, Han Fei considered that the previous attempts to develop excellence through self-cultivation failed to provide moral order. Even though he was not against the Confucian political end of a well-ordered society based on what is morally fitting (yi義), the internal means to develop excellence needed to be changed to external means. This is the function of the rewards. In Han Fei’s point of view, they will provide clear guidelines to develop excellence. Rewards will encourage moral actions that benefit the society as a whole, while at the same time discouraging actions directed towards selfishness. 
“To reward the worthy and punish the violent is the best way to exalt the ability to do good; to reward the violent and punish the worthy is the best way to exalt crudeness, which would mean to be rewarding wickedness and punishing opponents to it.”

By granting rewards to those who deserve it, the ruler will reinforce positive actions and motivate those who wish to act according to the law. Hence, when rulers act as lawmakers they have the responsibility of sages, in the sense that they become the beacons of moral guidance. Consequently, this also means that the ruler must not use others for his own selfish desires, as Han Fei writes, “[the enlightened ruler] does not employ worthy and wise ministers or crafty and able literati for any selfish purposes.”
 Instead, the ruler provides subjects with a goal, something to strive for which is designed to benefit the society. 

In addition, the enacted laws also served as a way to eliminate hierarchies. In this way, a ruler would be able to put an end to the reception of benefits by those who receive it according to their inherited position, while others, who did not have birth-privileges but were more deserving, were left out. 

“According to the dao of the enlightened sovereign… the low and humble do not have to depend upon the favor of nobles to be able to make progress; important ministers do not have to depend on people around them to debate [the ruler]; officials can communicate [with the throne] and ministers work together; the ruler can see the achievements done by those who are rewarded and understands the crimes committed by those who are punished. By seeing and understanding he will not fall into contradictions and in matters of reward and punishment he will not err.”

Therefore, only those who deserve rewards, according to the merit of their service, will receive them. In other words, this is Han Fei’s attempt to create a balanced society: a society that provides some degree of equality and protection for its subjects. This is the reason why, “the enlightened sovereign neither bestows reward upon people of no merit nor inflicts punishment upon people who not commit crimes.”

* * *


I have tried to argue in this chapter that Han Fei’s criticism of the literati and their system of values does not mean that he was an amoralist. In this regard, it is important to be aware that Han Fei’s ideal ruler is not defined by any of the excesses and other attributes of the ancient tyrants
 and that he never advocated the achievement of selfish power by any means. Furthermore, “if tyranny is taken to imply cruel and arbitrary behavior on the part of rulers,” Peter Moody writes, “there is certainly nothing in legalism which advocates cruelty for its own sake.”
 As Moody points out, there are no passages in the Han Feizi that defend the idea that rulers should do as they wish. On the contrary, the moral limits of their acts are clearly set: the laws reward those who act accordingly to the well-being of the society and punish those who act only for the benefit of themselves. Those guidelines should also be within the boundaries of a legal system that promotes equality in front of the law and protection of the weak against the powerful. 

In the following passage from chapter XIV, Han Fei made explicit some of the moral goals, which he believed that a successful political society should pursue, 

“As for the [true] sages, they investigate the implementation of what is preferred and what is not preferred and examine the conditions of effective government and chaos. Therefore in governing effectively (zhi治), they rectify and clarify the laws and set out strict punishments in order to save the people from chaos, avoid disasters in the world, cause the strong to not terrorize the weak, ensure that the numerous are not violent to the few, that the old live out their years, that children and orphans grow up, that frontiers are not invaded, that the relations between rulers and ministers are close, that parents take care of their children, and that there is no worrying about death or capture: these are signs of achieving great success. Foolish people do not understand it and on the contrary think of it as cruel.”

Hence, by proposing fair laws, protection of the weak, respect for life and a desire for peace, among other things, it is possible to argue that Han Fei’s intention was not to eliminate moral ends altogether but to propose alternative means to that of the literati of his time. In addition, one might even speculate that he did not considered Confucian morality to be evil per se, but simply that its ethical development and aims were abstracted from what could really be achieved under his specific historical circumstances. While self-cultivation – as it was originally conceived by Confucius himself – is a path to achieve a self-defining moral order through internal means, Han Fei’s notion of the natural tendencies of people – previously discussed in chapter 1 – and their inherent malleability and adaptability to circumstances helps us understand that for the legalists philosopher moral ends can only be reached through externally imposed means. Only through external means – rewards, punishment, and laws – can humanity be reformed in order to be able to build a peaceful society. But those external means are not intended to be subject to the ill will of an individual, but to exist in function of order and stability, which he considered to be the most basic foundation to construct a state.
 


In spite of what has been argued in this chapter there are, however, problematic and unresolved elements that afflict Han Fei’s political philosophy. Those are elements that have led interpreters to characterize him as an author who is an apologist of authoritarianism.
 Those problematic elements, namely, what seems to be an inevitable identity between the state and the ruler and Han Fei’s implicit notion of justice as an act of obeying laws under any circumstance, will be addressed in chapter 5.
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